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Attorney disciplinary proceeding. Attorney’s |icense

r evoked.

11 PER CURI AM Attorney Robert S. Sosnay appealed from
the referee’s recommendation that the court revoke his license to
practice law in Wsconsin as discipline for professiona
m sconduct. That m sconduct consisted of conversions of client
funds in his trust account, msrepresentations to clients
concerning the results of matters he pursued on their behalf
paying clients noney under false pretenses, failing to exercise
his professional judgnent on behalf of clients and neglecting
their legal matters, repeatedly ignoring clients’ requests for
information concerning their legal matters, and nunmerous failures
to respond to requests for information from the Board of
Attorneys Professional Responsibility (Board) and from the
district professional responsibility commttee investigating

client grievances.
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12 In this appeal, Attorney Sosnay did not contest the
referee’s findings of fact and conclusions of |aw concerning his
m sconduct. He contended, however, that the referee erred in
determ ning that his psychol ogical condition — dysthyma -- was
not a factor properly to be considered in mtigation of
di scipline to be inposed for that m sconduct.

13 The determ nation that Attorney Sosnay’ s psychol ogi ca
condition did not constitute a mtigating factor is based on the
referee’s factual finding that the condition was not established
as a cause of that m sconduct. Absent a causal connection between
an attorney’s nedical condition and that attorney’ s professional
m sconduct, the nedical condition may not be considered a factor
mtigating either the seriousness of the msconduct or the

severity of discipline to be inposed for it. D sciplinary

Proceedi ngs Agai nst LeRose, 182 Ws. 2d 595, 603-04, 514 N W2d

412 (1994).

14 On appeal, we wll not reject a referee’s finding of
fact unless it is clearly erroneous. Here, the referee’s finding
that the evidence failed to establish that Attorney Sosnay’s
dysthym a caused nost, if not all, of his professional m sconduct
has anmple support in the record. Accordingly, we adopt that
finding and accept the referee’'s consequent determ nation that
Attorney Sosnay’s psychol ogi cal condition was not a factor to be
considered in mtigation of the severity of discipline to inpose
for that msconduct. Before addressing that determ nation at
greater length, we set forth the referee’'s findings of fact and

conclusions of Ilaw concerning Attorney Sosnay’'s professional
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m sconduct, findings and conclusions that are not contested in
thi s appeal .

15 Attorney Sosnay was admtted to practice law in
Wsconsin in 1973 and practices in MI|waukee. He has been
di sciplined for professional m sconduct three tinmes. In 1984, the
Board privately reprimanded himfor dishonesty in having accepted
full paynment of a nortgage and disbursing that paynent to his
client but failing for 10 nonths thereafter to respond to the
nortgagor’'s request for a nortgage satisfaction. In 1988, the
court suspended his license to practice law for 90 days as
discipline for neglect of client |egal matters, failure to
respond to nunmerous inquiries from the Board during its
i nvestigation of client grievances and appear before the Board in
those matters, and continuing to practice law while ineligible to

do so as a result of nonpaynent of State Bar dues. D sciplinary

Proceedi ngs Agai nst Sosnay, 146 Ws. 2d 709, 431 N WwW2d 673

(1988). In 1991, after the Board had comrenced a disciplinary
proceedi ng against him Attorney Sosnay consented to a Board-
i nposed public reprimanded for his neglect of a client’s |egal
matter and failure to respond to the client’s nunerous tel ephone
and witten requests for information concerning it.

16 The referee in this instant proceeding, Attorney Jean
D Motto, found that Attorney Sosnay engaged in professional
m sconduct in several matters, based on the allegations of the
Board’s third anmended conplaint, to which he pleaded no contest,
and the parties’ stipulation. The first matter concerned Attorney
Sosnay’s representation of a client on a personal injury claim

for which he was retained in Novenber, 1987. Despite his belief

3
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that he would not be able to prove the client’s claim Attorney
Sosnay filed an action on the client’s behalf in Septenber, 1990.
Wen he failed to furnish a witness list, a permanency report,
and an item zation of special damages required by the court’s
scheduling order, the court precluded him from calling any
W tnesses at trial or asserting any claim for pernmanency or
medi cal expenses and dism ssed the action, awarding costs to the
def endants. Attorney Sosnhay then msrepresented to his client
that he had obtained $7500 in the action and would pay it to the
client in $250 nonthly installnments. He paid the client some
$5000 under that arrangenent and testified that he had done so
because he felt sorry for the client, thought he woul d be unable
to accept the outcone of the litigation, and wanted to encourage
the client to resune his education.

M7 In April, 1988, that sanme client had asked Attorney
Sosnay to represent him on another personal injury claim
Not wi t hst andi ng advi ce he had obtained from another attorney to
the effect that the client had no cause of action against the
purported defendants and simlar advice from an assistant
district attorney he had asked to review the police file,
Attorney Sosnay, assertedly *“against his better judgnent,”
commenced an action on the client’s claimin Septenber, 1990.

18 In March, 1993, the client filed a grievance with the
Board asserting that he had not |earned of the dism ssal of the
first personal injury action for two and one-half years and after
Attorney Sosnay had paid him thousands of dollars and that
Attorney Sosnay would not give himhis file in the matter after

he discharged him The client also asserted in a separate

4
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grievance that Attorney Sosnay would not give him copies of the
court papers in the second action and, despite nunerous requests,
refused to return his file. Attorney Sosnay did not respond to
the Board’'s request for a reply to the grievances or to the
letters from the district professional responsibility comnmttee
to which the matter had been referred for investigation. He
ultimately replied at the end of Septenber, 1993 but, despite two
letters from the conmttee’'s investigator, delayed turning over
the client’s file until the m ddle of Novenber, 1993.

19 The referee concluded that by filing a lawsuit on a
claim knowing it was unprovable, Attorney Sosnay know ngly
advanced a factual position which had no basis, in violation of
SCR 20:3.1(a)(2).* His filing the second action contrary to his
own professional judgnent and then failing to prosecute it
constituted a failure to exercise independent professiona
judgnent in representing a client, in violation of SCR 20:2.1.2
H s paynments to the client purporting to be settlenent proceeds
from the first action constituted conduct involving dishonesty,

deceit and misrepresentation, in violation of SCR 20:8.4(c).% His

! SCR 20:3.1 provides, in pertinent part: Meritorious
cl aims and contentions

(a) In representing a client, a |awer shall not:

(2) knowi ngly advance a factual position unless there is a
basis for doing so that is not frivol ous;

2 SCR 20:2.1 provides, in part: Advisor

In representing a client, a lawer shall exerci se
i ndependent professional judgnent and render candi d advi ce.

® SCR 20:8.4(c) provides: M sconduct
5
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failure to informthe client for a period of 15 nonths of the
dismissal of the second action violated SCR 20:1.4(a)* as a
failure to keep a client reasonably infornmed of the status of a
matter. Hs failure to release the client’s files despite
repeated requests to do so violated SCR 20:1.16(d).> Finally, his
repeated failure to respond to inquiries fromthe Board and his
delay in turning over the client’s files constituted a failure to
cooperate with and provide information to the Board during its
investigation of a grievance, in violation of SCR 21.03(4)° and

22.07(2) and (3).°

It is professional m sconduct for a | awer to:

(c) engage in conduct involving dishonesty, fraud, deceit
or m srepresentation;

* SCR 20:1.4(a) provides: Communi cation

(a) A lawer shall keep a client reasonably informed about
the status of a nmatter and pronptly conply wth reasonable
requests for information.

> SCR 20:1.16(d) provides: Declining or termnating
representation

(d) Upon term nation of representation, a | awer shall take
steps to the extent reasonably practicable to protect a client’s
interests, such as giving reasonable notice to the client,
allowing tinme for enploynment of other counsel, surrendering
papers and property to which the client is entitled and refunding
any advance paynent of fee that has not been earned. The | awer
may retain papers relating to the client to the extent permtted
by ot her | aw.

® SCR 21.03(4) provides: General principles.

(4) Every attorney shall cooperate with the board and the
admnistrator in the investigation, prosecution and disposition
6



No. 95-0814-D

20 In another matter, Attorney Sosnay was retained in
July, 1989 to investigate a claim of defects in a hone a couple
had purchased. The following nonth, he told the clients they had
a cause of action against the sellers and that he could recover
at least $12,000 in danages for them He provided no witten fee
agreement, but the clients paid him $600 for filing fees and
i nspection costs in addition to the $50 they had given him for
his initial investigation of their claim all of which he
deposited into his |aw office account.

11 For the next two years, Attorney Sosnay did not return
numerous telephone calls fromthe clients or nmeet with them as
they had arranged. The few times they reached him he said he

needed nore tine to proceed wwth the case. After the couple left

of grievances and conplaints filed wth or by the board or
adm ni strator.

7’ SCR 22.07 provides, in pertinent part: Investigation.

(2) During the course of an investigation, the adm nistrator
or a commttee may notify the respondent of the subject being
i nvestigated. The respondent shall fully and fairly disclose all
facts and circunstances pertaining to the alleged m sconduct or
medi cal incapacity wthin 20 days of being served by ordinary
mail a request for response to a grievance. The adm nistrator in
his or her discretion my allow additional time to respond.
Failure to provide information or msrepresentation in a
di sclosure is m sconduct. The adm nistrator or commttee may nmake
a further investigation before making a recommendation to the
boar d.

(3) The adm nistrator or conmttee may conpel the respondent
to answer questions, furnish docunents and present any
informati on deened relevant to the investigation. Failure of the
respondent to answer questions, furnish docunents or present
relevant information is msconduct. The admnistrator or a
commttee nmay conpel any other person to produce pertinent books,
papers and docunents under SCR 22.22.

7
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the country in August, 1992, the person to whom they had given
power of attorney was unsuccessful in attenpting to reach
Attorney Sosnay, although the clients had given himthat person’s
name and address. Attorney Sosnay did not respond to an April
1993 registered letter the clients sent him from overseas asking
about their lawsuit and expressing concern that they had not
heard of any progress during the preceding four years.

12 1t was not until they filed a grievance with the Board
in Novenber, 1993, that the clients |learned that Attorney Sosnay
had not commenced an action on their behalf. Attorney Sosnay did
not respond to the Board s request for information concerning
that grievance or to the district commttee asking for a
response. At the hearing in this disciplinary proceeding,
Attorney Sosnay gave the clients a check for $1200 in repaynent
of the $650 they had paid himin 1989, plus interest.

13 The referee concluded that Attorney Sosnay’s failure to
reduce to witing his fee agreenent with the client stating the
method by which his fee was to be determned violated SCR

20:1.5(c).® His failure to perform services other than a brief

8 SCR 20:1.5 provides, in pertinent part: Fees

(c) A fee may be contingent on the outcone of the matter
for which the service is rendered, except in a matter in which a
contingent fee is prohibited by paragraph (d) or other law A
contingent fee agreenent shall be in witing and shall state the
method by which the fee is to be determned, including the
percentage or percentages that shall accrue to the lawer in the
event of settlenent, trial or appeal, litigation and other
expenses to be deducted from the recovery, and whether such
expenses are to be deducted before or after the contingent fee is
cal cul ated. Upon conclusion of a contingent fee matter, the
| awer shall provide the client with a witten statenent stating
the outconme of the matter and if there is a recovery, show ng the
remttance to the client and the nethod of its determ nation.

8
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initial investigation of the client’s claim for over four years
constituted a failure to act wth reasonable diligence and
pronptness in representing a client, in violation of SCR 20:1.3.°
Hs failure for over four years to respond to the client’s
requests for information and inform them of the status of their
matter violated SCR 20:1.4(a), and his deposit of the funds they
advanced for costs into his business account rather than a client
trust account constituted a failure to hold client property in
trust separate from his own property, in violation of SCR
20:1.15(a). ' Attorney Sosnay’'s repeated failure to respond to
witten inquiries from the Board in this matter violated SCR
21.03(4) and 22.07(2) and (3).

14 In 1985, a client retained Attorney Sosnay to recover
$40,000 he had paid for a store franchise, paying him $200 to
review the franchise contract and render an opinion. Attorney

Sosnay was aware of the franchisor’s subsequent filing for

® SCR 20:1.3 provides: Diligence

A | awer shall act with reasonable diligence and pronptness
in representing a client.

10 SCR 20:1.15 provides, in pertinent part: Safekeeping
property.

(a) Alawer shall hold in trust, separate fromthe | awer’s
own property, property of clients or third persons that is in the
| awer’s possession in connection wth a representation. All
funds of clients paid to a lawer or law firm shall be deposited
in one or nore identifiable trust accounts as provided in
paragraph (c) maintained in a bank, trust conpany, credit union
or savings and |oan association authorized to do business and
| ocated in Wsconsin, which account shall be clearly designated
as “Cient’s Account” or “Trust Account” or words of simlar
inmport, and no funds belonging to the lawer or law firm except
funds reasonably sufficient to pay account service charges nay be
deposited in such an account.
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bankruptcy but filed no claimon behalf of the client because he
believed it was a no asset bankruptcy. Consequently, any debt the
franchi sor m ght have had to the client was discharged. Attorney
Sosnay never told the client that in his opinion a lawsuit would
not be successful.

115 Notwi thstanding that opinion, Attorney Sosnay, under
pressure fromthe client, filed an action on the client’s behalf,
which was dismssed wthout prejudice when the conplaint was
served inproperly. A second action Attorney Sosnay filed three
years later was dismssed for failure to prosecute. Wile the
second case was still on the dism ssal cal endar, Attorney Sosnay
commenced a third action but failed to file a witness |ist and
answer requests for adm ssion. He also did not appear for trial,
wth the result that the case was dismssed with prejudice and
$100 costs awarded to the defendant.

16 Attorney Sosnay then msrepresented to his client that
he had obtained a $40, 000 judgnent against the defendant, which
he had secured by filing a |lien against property of a relative of
t he defendant. Although he knew he would be the one nmaking the
paynents, Attorney Sosnay told his client the $40,000, plus
interest, would be paid in nonthly installnments over several
years and “negotiated” with the client the anount of the nonthly
paynents, “settling” on $600. Attorney Sosnay nmade those paynents
from funds in his client trust account. He asserted that he
undertook to pay the client because he felt sorry for him and
because the client was pressuring him by repeatedly calling him

for information on the progress of his claim

10
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17 Wen the client did not receive the nonthly paynents
regularly, he told Attorney Sosnay to commence foreclosure
proceedi ngs on the property securing the judgnent. He also wote
Attorney Sosnay in January, 1992 conplaining that many of the
paynment checks were late and that two of them had been returned
for insufficient funds. In Mrch, 1994, when the paynents were
$3000 in arrears, the client told Attorney Sosnay that he had
retai ned other counsel to represent himin the matter and asked
himto send his file to that attorney. Attorney Sosnay did not do
so, and when he received a demand for the client’s file from
successor counsel, he insisted he would not release it until the
attorney nmet with him in person so he could explain what had
transpired in the matter, but the attorney refused to neet with
hi m

118 When he responded to the Board's requests for
information concerning the client’s grievance and for his trust
account records, Attorney Sosnay's tardy reply did not furnish
those records or answer the Board' s question regarding the
delivery of the client’s file to successor counsel. Wen he
brought the client’s file to an investigative neeting with Board
staff, he said he was wunable to l|ocate the requested trust
account records but asserted that he had paid the client
approximately $22,000 from his client trust account but had not
kept an accounting of those paynents. He did not respond,
however, to the Board' s inquiry concerning his paynent of the
client fromtrust account funds when he never had received funds
bel onging to the client and asking whose funds were used to nake

t hose paynents. Although he had used trust account funds to pay

11
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the client, Attorney Sosnay certified on his State Bar dues
statenent in each of five relevant years that he had naintained
his client trust account in accordance wth the court’s rules.
119 The referee concluded that by filing an action on
behal f of the client against his own professional judgnent and in
response to client pressure, an action he then failed to
prosecut e because of his professional doubts about its nerits and
the collectibility of any judgnent, Attorney Sosnay failed to
exerci se independent professional judgnent in representing the
client, in violation of SCR 20:2.1. H's failure to inform the
client that the case had been disnmissed and $100 costs assessed
against him msrepresenting to him that he obtained a $40, 000
judgnent, together with the judgnent debtor’s agreenent to pay
the judgnment, and a lien against the relative’'s real estate, and
maki ng paynments of al nost $22, 000 purportedly fromthe defendant,
Attorney Sosnay engaged in conduct involving dishonesty, deceit
and m srepresentation, in violation of SCR 20:8.4(c). Hys failure
to pronptly return the client’s file after the client term nated
his representation, despite repeated requests from the client,
successor counsel, and the Board, violated SCR 20:1.16(d). H's
failure to reply fully to the Board' s inquiries concerning the
client’s grievance and respond at all to subsequent inquiries
about trust account paynents to the client violated SCR 21.03(4)
and 22.07(2) and (3). Attorney Sosnay’'s failure to keep conplete
trust account records in respect to paynents to this client and

his false certifications that he maintained his client trust

12
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account in accordance with the applicable rules violated SCR
20:1.15(e) and (g).*
20 In Cctober, 1992, a client Attorney Sosnay represented

on appointment by the State Public Defender (SPD) was found

T SCR 20:1.15 provides, in pertinent part: Safekeeping
property

(e) Conplete records of trust account funds and other trust
property shall be kept by the |lawer and shall be preserved for a

period of at least six years after termination of the
representation. Conplete records shall include: (i) a cash
receipts journal, listing the sources and date of each receipt,
(1i) a disbursenents journal, listing the date and payee of each

di sbursenent, with all disbursenments being paid by check, (iii) a
subsidiary | edger containing a separate page for each person or
conpany for whom funds have been received in trust, show ng the
date and anmount of each receipt, the date and anount of each
di sbursenent, and any unexpended bal ance, (iv) a nonthly schedul e
of the subsidiary | edger, indicating the balance of each client’s
account at the end of each nonth, (v) a determ nation of the cash
bal ance (checkbook bal ance) at the end of each nonth, taken from
the cash receipts and cash disbursenents journals and a
reconciliation of the cash balance (checkbook balance) with the
bal ance indicated in the bank statenent, and (vi) nonthly
statenments, including cancel ed checks, vouchers or share drafts,
and duplicate deposit slips. A record of all property other than
cash which is held in trust for clients or third persons, as
requi red by paragraph (a) hereof, shall also be nmaintained. A
trust account records shall be deened to have public aspects as
related to the lawer’s fitness to practi ce.

(g0 A nenber of the State Bar of Wsconsin shall file with
the State Bar annually, with paynent of the nenber’s State Bar
dues or upon such other date as approved by the Suprene Court, a
certificate stating whether the nenber is engaged in the private
practice of law in Wsconsin and, if so, the nanme of each bank
trust conpany, credit union or savings and |oan association in
whi ch the nenber maintains a trust account, safe deposit box, or
both, [and] shall explicitly certify therein that he or she has
conplied with each of the record-keeping requirenents set forth
in paragraph (e) hereof. . . . The filing of a false certificate
i s unprofessional conduct and is grounds for disciplinary action.

13
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guilty and sentenced to prison. After the client infornmed the
court of his intent to seek postconviction relief, the SPD wote
Attorney Sosnay to file a formal notice for the client and
offered to assist himin doing so. Even though the SPD told him
it could not appoint <counsel to represent the client in
postconviction matters until the proper form had been filed with
the trial court, Attorney Sosnay never filed that form In
addition, he did not respond to three requests fromthe Board for
a reply to the client’s grievance. The referee concluded that
Attorney Sosnay failed to act wth reasonable diligence and
pronptness in representing this client, in violation of SCR
20:1.3, and his failure to respond to the Board violated SCR
21.03(4) and 22.07(2) and (3).

21 In the summer of 1994, Attorney Sosnay was retained to
represent a client seeking postconviction relief follow ng
conviction on an Alford plea. Attorney Sosnay reviewed the tria
court file, spoke to the prosecutor, net once wth the client
while he was incarcerated, and spoke with the client’s wfe by
tel ephone and in person. He did not, however, obtain or review
the hearing transcript or contact trial counsel to obtain
docunents he had requested. Despite his belief that there was no
factual basis for it, he filed a notion to wwthdraw the client’s
Alford plea, alleging that the client had been represented
ineffectively at trial. He testified that he had taken that
action because the client’s wife repeatedly insisted that he file
sonething in the matter. The notion was denied in Decenber, 1994
without a hearing, as it raised no factual issue but set forth

only conclusory allegations. Attorney Sosnay did not respond to

14
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three letters from the Board asking for a reply to the client’s
grievance and, al though he appeared at an investigative
interview, he did not return to that interview after it was
adj ourned at his request.

22 The referee concluded that by filing a notion because
of pressure to do so from the client’s wife, when in his
pr of essi onal judgnent there was no basis for it, Attorney Sosnay
failed to exercise independent pr of essi onal j udgnent in
representing a client, in violation of SCR 20:2.1. H's repeated
failure to respond to Board requests for information about the
client’s grievance violated SCR 21.03(4) and 22.07(2) and (3).

123 In May, 1994, Attorney Sosnay was retained to represent
a man on three traffic citations. He resolved two of themwth a
plea, resulting in his client’s conviction and incarceration.
After the client appeared on his own behalf and entered a not
guilty plea on the third citation and, following several
adj ournnents at Attorney Sosnay’' s request, the case was called
for trial, Attorney Sosnay did not appear. As a result, the court
i ssued a bench warrant for the client and forfeited the bail he
had posted. Wen the client was released from incarceration on
the other charges, he was arrested imediately on the bench
warrant and held in jail over the Thanksgi vi ng weekend.

24 When the client’s father called Attorney Sosnhay to tel
him his son was in jail on the bench warrant, Attorney Sosnay
said he would obtain his release the follow ng Mnday. On that
day, he faxed the court a request for the client’s release on the
ground that neither he nor the client had received notice of the

adj ourned court date. The court released the client and set a new

15
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hearing date, but Attorney Sosnay did not appear, and another
bench warrant was issued for the client. Shortly thereafter, the
case was again called, and successor counsel appeared on the
client’s behal f.

125 Attorney Sosnay did not reply to two letters from the
Board requesting a reply to the <client’s grievance, which
al | eged, anong other things, that he had told the client and his
father that he had arranged with the prosecutor that his client
woul d receive a 10-day jail sentence on the third citation to be
served concurrently with his incarceration on the other two
charges. The prosecutor infornmed the Board that there never had
been conmuni cation from Attorney Sosnay in which that disposition
was discussed or offered. The referee concluded that Attorney
Sosnay m srepresented the arrangenent to resolve the traffic
charge, in violation of SCR 20:8.4(c), and that his failure to
respond to Board requests for information about the client’s
gri evance violated SCR 21.03(4) and 22.07(2) and (3).

126 Between January, 1993 and My, 1994, Attorney Sosnay
did not respond to requests fromthe Board and fromthe district
prof essional responsibility commttee for information concerning
the grievances of four clients. The referee concluded that
Attorney Sosnay’s failure to respond to the requests of the Board
and the district commttee violated SCR 21.03(4) and 22.07(2) and
(3).

27 On seven occasions between Decenber, 1991 and Novenber,
1993, Attorney Sosnay deposited a total of $2664 belonging to him
or to his wife into his trust account and deposited an additi onal

$5650 in cash into that account. None of those deposits was

16
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desi gnated as belonging to any client. The referee concl uded that
the comm ngling of funds belonging to Attorney Sosnay and to his
wife with client funds in his trust account violated SCR
20: 1. 15(a).

128 In md-August, 1991, Attorney Sosnay deposited into his
trust account a $56,000 personal injury settlenent he had
obtained for a client. He disbursed $35,000 of that amobunt to the
client, paid hinmself fees of $8900, and paid nedical expenses and
ot her costs related to the matter. Thereafter, he disbursed from
the remainder of the proceeds $10,000 to a person unconnected
with the client’s matter but to whom Attorney Sosnay owed noney
on a personal loan. A portion of that $10,000 represented | egal
fees to which Attorney Sosnay was entitl ed.

129 Attorney Sosnay did not produce all of the trust
account records requested by the Board during its investigation.
Records he did produce and those obtained by the Board fromthe
bank where his trust account was nmaintai ned showed that as of
June 3, 1994, there was a negative balance in that account for 23
clients anobunting to $28,225, thus establishing that Attorney
Sosnay had disbursed noney on behalf of a client either when
there were no funds for that client in the account or when the
client’s funds in the account were less than the amount he
di sbursed. An audit also revealed that as of that date, 31
clients had positive balances totaling $46,316, but the actual
bal ance in that account on that date was only $124. Between
Novenber, 1991 and April, 1994, Attorney Sosnay overdrew his
client trust account 32 tinmes, in amounts of up to $4596. On

numer ous occasi ons, he paid noney fromhis trust account to third
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parties who had no noney on deposit in that account but were
persons to whom he personally owed noney. Attorney Sosnay did not
keep a record or |edger of deposits nmade to his trust account, a
conplete and accurate |edger of disbursenents from it, or a
subsidiary | edger for each client having funds on deposit in that
account .

130 The referee concluded that by failing to submt
conplete trust account records to the Board at its request,
Attorney Sosnay violated SCR 20:1.15(f).* His failure to keep
requi red trust account records violated SCR 20:1.15(e). H's use
of funds from his trust account to pay third parties to whom he
was personal ly indebted constituted conduct involving di shonesty,
deceit and m srepresentation, in violation of SCR 20:8.4(c).

131 In January, 1993, Attorney Sosnay filed an application
for informal adm nistration of the estate of an elderly relative.
He took no further action in the matter for the next eight
nmont hs, pronpting the court to issue an order to show cause for
his failure to file an inventory. Between February 1 and March

25, 1993, Attorney Sosnay deposited over $268,000 of estate

12 SCR 20:1.15 provides, in pertinent part: Safekeeping
property

(1) Upon request of the Board of Attorneys Professional
Responsibility, or wupon direction of the Supreme Court, the
records shall be submtted to the board for its inspection,
audit, use and evidence under such conditions to protect the
privilege of clients as the court may provide. The records, or an
audit thereof, shall be produced at any disciplinary proceeding
involving the attorney wherever material. Failure to produce the
records shall constitute unprofessional conduct and grounds for
di sci plinary action.
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proceeds into his trust account, and on March 26, disbursed
$210, 000 of those proceeds to the principal heir.

132 Between the end of January, 1993, when the infornmal
probate was commenced, and the end of August, 1993, when the
court issued the order to show cause, Attorney Sosnay disbursed
to hinmself on seven occasions a total of $15,500 of estate funds
fromhis trust account, of which $6300 was desi gnated as fees and
$200 as a reinbursenent. The remai ni ng $9000 was di sbursed to him
wi t hout docunenting any basis for it. The referee found that this
anmount could not reasonably be considered legal fees in |ight of
the amount of fees Attorney Sosnay already had taken and the
smal | anmount of |egal work done during this period.

133 Between March and Cctober, 1993, Attorney Sosnay made
16 disbursenents of estate funds from his trust account to
hinmself and to the client to whom he was naki ng nonthly paynents
purportedly as a result of a $40,000 judgnent obtained in the
action on the franchise contract. Those disbursenents totaled
$31, 735 and were for purposes unrelated to the estate. During the
same period, Attorney Sosnay disbursed $1392 of other client
funds held in his trust account for matters unrelated to clients.
During the course of this disciplinary proceeding, after he had
filed his answer to the third anmended conplaint in Novenber,
1995, Attorney Sosnay gave the principal heir of the estate a
prom ssory note for $29,000, representing the renaining funds of
the estate to which the heir was entitled and which he had used
for unrel ated purposes.

134 The referee concluded that by repeatedly converting

estate funds to his own purposes, disbursing estate funds to
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hi msel f w thout any docunented basis and when they could not
reasonably be considered legal fees that he had earned, and
di sbursing funds belonging to other <clients for purposes
unrelated to those clients’ matters constituted conduct invol ving
di shonesty, deceit and msrepresentation, in violation of SCR
20: 8. 4(c).

135 In this appeal, Attorney Sosnay argued that the referee
erred in refusing to consider the evidence he had presented to
support his contention that his psychological condition is a
mtigating factor on the issue of discipline to be inposed for
his professional msconduct. This argunent has no nerit, as the
referee’s report addresses that evidence at |ength.

136 The psychol ogi st whom he had consulted in July, 1995,
several nonths after this proceeding was commenced, testified
t hat he had di agnosed Attorney Sosnay as suffering dysthyma — a
depression that had gone on for many years. He also testified
that Attorney Sosnay has been erratic in attendance at the
t herapy sessions the psychol ogi st had prescribed, did not engage
at all in prescribed therapy sessions with his wife, and has been
unwi I ling to undertake a course of anti-depressant nedication the
psychol ogi st al so had recomended.

137 The record disclosed that the psychol ogi st had not seen
Attorney Sosnay wuntil long after his msconduct occurred.
Moreover, he did not review the records of treatnment Attorney
Sosnay had sought in 1988 and 1989, at the tinme of the prior
di sci plinary proceeding, although he acknow edged that it would
have been appropriate to do so. The psychologist did no testing

of Attorney Sosnay; his inpressions and diagnhosis were based
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solely on his observations of him and the information Attorney
Sosnay gave him The psychol ogi st obtained no corroboration of
that information from third persons or from prior treatnent
records. Further, the psychologist’s testinony regarding a
connection between Attorney Sosnay’s dysthym a and his m sconduct
was limted to Attorney Sosnay’'s failure to respond to the Board
and to the district conmmttee when asked for information
regarding client grievances and to produce his trust account
records. It did not address the nunerous other incidents of
m sconduct established in this proceedi ng.

138 Based on the testinony of the psychol ogi st and Attorney
Sosnay’s own testinony, the referee found that while the
dysthyma “contributed, in varying degrees at varying tinmes, to
some of his msconduct,” it had not caused any of it.
Accordingly, the referee properly declined to consider that
psychol ogi cal condition in mtigation either of the seriousness
of Attorney Sosnay’ s mi sconduct or the severity of discipline it
warrants.

139 Having determ ned that Attorney Sosnay’s psychol ogi ca
condition was not properly considered a mtigating factor, the
referee recormmended that Attorney Sosnay’'s license to practice
| aw be revoked as discipline for his professional m sconduct. The
referee also recommended that the court condition reinstatenent
of his license on his showi ng that he no |onger suffers fromthe
psychol ogi cal condition to the extent that it would inpair his
practice of law and put clients, the courts and the public at
risk, that he has paid the prom ssory note he gave to the heir of

the estate whose assets he had converted, and that he submt to
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monitoring and audit of his client trust account for a period of
at | east two years.

40 W determne that the seriousness of Attorney Sosnhay’s
prof essi onal m sconduct, its nature and extent, and the degree of
harm it has caused warrant the recommended |icense revocation
The referee considered an aggravating factor Attorney Sosnay’ s
“al nost conplete absence of appreciation of the seriousness of
his msconduct.” The referee expressed concern that Attorney
Sosnay has established a pattern of not acknow edging his
wrongdoing but rationalizing it instead as the result of feeling
sorry for clients, trying to protect them trying to escape from
pressure they were exerting on him and “sl oppy” bookkeepi ng. The
referee also considered an aggravating factor Attorney Sosnay’s
prior disciplines for m sconduct, sone of which was the sane kind
as established in this proceeding. Finally, the referee
considered in aggravation of the msconduct Attorney Sosnay’s
denonstrated disrespect for the Board and the court’s
di sciplinary process, noting the attitude he expressed during his
testinony that he had been singled out by the Board, held to a
standard different from that applied to other attorneys, and in
general treated unfairly.

141 W adopt the referee’s findings of fact and concl usions
of law concerning Attorney Sosnay’s professional msconduct and
order the recommended |license revocation as discipline for it. In
light of his prior discipline, Attorney Sosnay has denonstrated a
propensity to repeat and aggravate that m sconduct, and his
continued practice of |law jeopardizes the interests, as well as

the property, of his clients.
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42 |IT IS ORDERED that the license of Robert S. Soshay to
practice law in Wsconsin is revoked, effective June 10, 1997.

143 1T IS FURTHER ORDERED t hat reinstatenment of the |icense
of Robert S. Sosnay to practice law in Wsconsin shall be subject
to the conditions set forth in the referee’s report in this
pr oceedi ng.

44 1T IS FURTHER ORDERED that within 60 days of the date
of this order Robert S. Sosnay pay to the Board of Attorneys
Prof essi onal Responsibility the costs of this proceedi ng.

145 1T IS FURTHER ORDERD that Robert S. Sosnay conply with
the provisions of SCR 22.26 concerning the duties of a person
whose license to practice law in Wsconsin has been revoked.

JANINE P. GESKE, J., did not participate.
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